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Mr* Kramer's Counterclaim (R. 15-19). With respect to custody 
and visitation, the Findings of Fact and Conclusions (Addendum 
"B" ) contained only the usual language that "[Angie Kramer] is a 
fit and proper person to be awarded the care, custody and control 
of the parties' minor child, Jason Michael Kramer.%..w (R# 38). 
On November 29, 1983, Robert Kramer filed his Verified 
Petition for Modification for Decree of Divorce (R. 49-54). In 
it he asserted, among other things, that there had Mbeen a 
substantial change in material circumstances sufficient to warr-
ant the court to examine the question of whether the best 
interests of my minor child would be served by modifying [the] 
Decree...." 
After discovery, a hearing before the Honorable 
Judith M. Billings was held on May 21, 1985. 
C. Disposition in the Court Below. On May 22, 1985, 
the trial court entered a Memorandum Decision (Addendum "C" here-
to) in which it ruled that "Petit ioner... failed to meet the ini-
tial burden of persuading this court that there has been a 
substantial change of circumstances affecting Mrs. Balken's 
parenting ability since the divorce Decree...." 
Findings and Conclusions pursuant to this Decision were 
prepared and entered (R. 221-224), and an Order was entered 
denying the Petition for Modification of the custody provisions of 
the Decree (R. 226). This appeal ensued. 
D. Statement of Facts. Both Robert Kramer and Angie 
Balken have remarried after the Decree was entered and both have 
a new child by their new spouse. 
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was so suffering indicated an unstable personality. The expert 
witness. Dr. Stewart/ testified that Mrs. Balkenf in fact/ suf-
fered a narcissistic personality with some hysterical elements as 
defined in the Diagnostic Statistical Manual of Mental Disorders 
(DSM-III) (R. 540, 541). Only a very careless reading of the 
petition would lead to the conclusion that it "alleges that Mrs. 
Balken is dying of cancer, she has venereal disease, is hypogly-
cemic/ and that she is a lesbian" as the court in its Memorandum 
Decision, states (R. 187 and Addendum "C"). 
It was inevitable that Mr. Kramer would not have 
"persuaded [the trial] Court of the allegations contained in his 
Petition to Modify Custody" (Memorandum Decision at 4f R. 189 ) , 
when the Court apparently expected him to prove what were alleged 
and testified to as figments of Mrs. Balken's imagination. 
(R. 50/ 51.) 
Mrs. Balken1s relationship with her present husband was 
shown to be highly emotionally charged and sometimes violent. It 
was proven beyond much doubt that the couple fight bitterly, both 
verbally and physically. Mr. Balken admitted to his sister that 
he beat his wife (R. 345/ 351 ) , stating in effect that he was 
driven to desperation by her obsession with his former lovers 
and her constant accusation and interrogation about that subject 
(R. 351/ 451/ 453/ 564). The couple fights in front of the 
child/ (R. 275/ 397/ 398 ) , and their fighting has been observed 
by neighbors (R. 397 t 398) and Angie has admitted that her pre-
sent husband beats her (R. 337/ 562). 
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Testimony also established that the child in question, 
Jason, was often recruited to join his mother in her animosity 
toward her father. Mr. Kramer was referred to around the Balken 
house as "pinhead" (R. 517). Mrs. Balken would present Jason to 
Mr. Kramer for visitation in an unwashed and unkempt condition, 
and she refused to allow Mr. Kramer to take Jason to a speech 
therapist even though he was concerned about Jason's apparent 
speech defects (R. 276, 407). 
Dr. Elizabeth Stewart, after extensive examination of 
each household and the parties involved, formed the opinion that 
Mrs. Balken was a narcissistic personality with hysterical ten-
dencies. (R. 540, 541) She felt there was considerable instabi-
lity and conflict in the Balken household, and the 
emotion-charged relationship between Mrs. Balken and her new hus-
band was detrimental to Jason. Dr. Kramer, who was himself 
qualified as an expert, concurred in this diagnosis (R. 316-321). 
SUMMARY OF ARGUMENT 
The trial court erred in ruling that Appellant had 
failed to prove a substantial and material change in circumstan-
ces when, in fact, Appellant demonstrated that Angie Balken 
showed substantial changes in the stabilty of her personality 
showing narcissistic and hysterical personality traits, that she 
had remarried and the child, Jason, was living in a sometimes 
violent and almost always negatively charged emotional 
atmosphere, and that these changes had had an adverse effect on 
the child. 
Moreover, the trial court adopted as its standard the 
sole criterion of whether there had been a substantial and 
material change in the "parenting ability" of the custodial 
parent, Angie Kramer• This standard does not comport with those 
enunciated by this Court; it precludes proper consideration of 
the important changes in the "parenting ability" of Appellant; 
andr in this action, and if generally applied, would have the 
effect of making permanent custody in a parent whose abilities 
and circumstances are at best marginal, 
AGRUMENT 
POINT I. 
APPELLANT DEMONSTRATED SUFFICIENTLY 
SUBSTANTIAL AND MATERIAL CHANGES OF 
CIRCUMSTANCES BETWEEN THE DECREE AND THE 
HEARING BELOW TO JUSTIFY REOPENING THE 
QUESTION OF CUSTODY AND THE TRIAL COURT ERRED 
IN RULING THERE WAS NO SUCH CHANGE 
The original Decree in this action was entered pursuant 
to a Stipulation (R. 33)f and there is no extensive record of the 
circumstances justifying Angie Balken's award of custody of 
Jason. Certain facts are evident from the transcript of the 
hearing for change and the documents surrounding the original 
Deere. 
1. At the time of the original Decree, Angie Balken 
appeared to be a reasonably stable and emotionally fit mother for 
the parties' child, Jason. No allegations to the contrary are 
found in the pleadings, and at the hearing below, Mr. Kramer 
testified that her present state constituted a substantial 
change (R. 296-299). The Findings of Fact and Conclusions of Law 
underlying the original Decree found her a fit and proper person 
to have custody of the child (R. 38). 
Since the Decree, Mrs. Balken has begun to express symp-
toms of a narcissistic and hysterical personality (R. 316-321) 
which, according to the testimony of Dr. Elizabeth Stewart (R. 
532) and Dr. Kramer (R. 293), directly affects the parenting abi-
lity of Mrs. Kramer. Serious and substantial questions were 
raised at trial concerning Mrs. Balken1s use of alcohol or 
drugs (R. 354, 355), her violent relationship with her present 
husband, her abusive references to Appellant (R. 517), and her 
care of Jason. Mrs. Balken was obsessed with the prior sexual 
behavior of her present husband and would keep after him until he 
became violent and abusive (R. 351, 451, 453). Her new sister-
in-law was called by the police when she got in trouble with 
drugs or alcohol (R. 354, 355), and she reported that she was 
suffering from strange diseases (R. 265). 
This behavior expressed itself in her care of Jason. He 
was often left unattended or in the care of unsuitably young 
baby-stters (R. 293, 294). He was presented for visitation with 
soiled clothes, and in an unwashed and unkempt condition (R. 
378). Mrs. Balken would often be late and sometimes extremely 
late in picking Jason up from visitation (R. 293, 294). 
Jason suffered, at the date of the hearing, from 
encopresis (R. 563), which Dr. Stewart testified, almost 
invariably signifies serious problems in the household in which a 
child so afflicted is living. Jason's father believed he had a 
speech problem (R. 312), but Mrs. Balken refused to cooperate in 
having it diagnosed or treated (R. 407). 
2. At the time of the Decree, Angie Balken was 
unmarried and living alone with Jason. After its entry, she 
married her present husband and entered into the sometimes 
violent, and constantly tense and combative relationship with him 
that pervades the home in which Jason now lives. Her present 
husband has admitted to his sister that he sometimes strikes Mrs. 
Balken (R. 344, 351), and the record is replete with testimony 
from at least three witnesses outside the household concerning 
her preoccupation with his former girlfriends and her incessant 
and insistent questioning about them. Although Mrs. Balken 
denied or minimized the violence in her house (R. 416), and the 
high level of tension between her and Mr. Balken, her denials are 
incredible. They are contradicted by several other witnesses who 
testified on the subject all of whom told of admissions by Mrs. 
Balken or her husband or both (R. 350, 351, 562). 
3. Since the Decree, Appellant Robert Kramer's cir-
cumstances have improved substantially. He, too, has remarried, 
and the evidence showed a stable house, with step-children and a 
new child by his present wife. Dr. Stewart testifed that both 
Mr. Kramer and his new wife showed a stable, ccncerned rela-
tionship with the children, including Jason (R. 539). There was 
no evidence of violence or tension in the household. 
Dr. Kramer has obtained a Ph.D. since the Decreef is 
employed at a new job, has purchased a new house and has 
increased his income. He can offer Jason a settled lifestyle 
without the fighting and tensions to which he is now subjected. 
All of these factors constitute a serious and substan-
tial change in circumstances sufficient to justify an examination 
of the best interests of the child. Hogge v. Hoggey 649 P.2d 51 
(1982). 
POINT II. 
THE TRIAL COURT IMPROPERLY LIMITED ITS 
CONSIDERATION OF CHANGED CIRCUMSTANCES TO THE 
CIRCUMSTANCES OF RESPONDENT 
In its Memorandum Opinion, the trial court stated: 
"Thus, before considering what would be in the 
best interest of Jason if the Court were to examine 
de novo both parent's homes and lifestyles, this 
Court must find that there has been a significant 
and material change in the plaintiff Mrs. Balken's 
parenting ability. Having heard the testimony, 
this Court is not persuaded that the defendant has 
established a substantial change in the parenting 
ability of Mrs. Balken since the time that the par-
ties agreed that she should have custody of Jason. 
This Court is not persuaded that Mrs. Balken's 
parenting ability is substantially different than 
it was at the time of the divorce Decree, [or that 
her present parenting ability makes her an incom-
petent custodial parent]. The defendant has not 
persuaded this Court of the allegations contained 
in his Petition to Modify Custody." (R. 188-89, 
Emphasis added.) 
The trial court apparently bases this rationale on 
Becker v. Becker, 694 P.2d 608 (1984), particularly the langauge 
of that opinion which requires that the change must "have some 
material relationship to and substantial effect on parenting abi-
lity or the functioning of the presently existing custodial 
relationship." 694 P.2d at 610. 
Nothing in the language of Hogge, Becker or any other 
decision of this Court justifies the extremely narrow standard 
that the trial court adopted in the instant action. To consider 
only whether Mrs. Balken's "parenting ability" has changed, 
excludes any consideration of the ability and circumstances of 
Mr. Kramer and excludes consideration and other important factors 
as well. 
This court can take notice that the emotional, psycholo-
gical, and material resources of both parties to a divorce are 
often marginal or deficient at the time the Decree is entered. 
Trial courts and the parties in the case of a stipulated Decree 
must often make the best of an unsatisfactory situation. The 
extremely narrow reading the trial court in this action gives to 
Becker would have the effect of making impregnable the often 
makeshift and temporary arrangements that grow out of the crisis 
of a divorce. 
In the instant case, Dr. Kramer's circumstances at the 
time of the Decree were such that it would have been very dif-
ficult for him as a single parent to properly care for Jason. He 
was pursuing a course of graduate studies and apparently working 
full time. Angie Balken, on the other hand, was not working, and 
so far as is known, had no ongoing relationship with another man. 
It is quite clear that the tension and occasional violence in 
the Balken household stems primarily from Mrs. Balken*s suspi-
cion
 r mistrust and troubles with men. These would not be present 
when Mrs. Balken was not with another man. 
In this action, Dr. Kramer's "parenting ability" has 
taken a substantial turn for the better. Mrs. Balken herself may 
not have changed for the worse in any dramatic wayf but the cir-
cumstances in which those abilities are expressed have; i.e., she 
is now parenting within the context of a troubled, tense, and 
sometimes violent household. 
The trial court's statement of the rule diverges widely 
from what this Court intended. If the material and substantial 
change is thought of only in terms of the parenting ability of 
the custodial parent, then those unhappy choices that trial 
courts and parties to divorces must often face when the emo-
tional resources of both parties are low cannot be corrected so 
long as the custodial parent hangs on, even if a non-custodial 
parent makes dramatic changes for the better. Moreover, an 
exclusive focus on "parenting ability", as very important as this 
factor is, places too great an emphasis on the subjective and 
personal state of the custodial parent to the exclusion of 
social, economic, and other factors that should also be con-
sidered. 
CONCLUSION 
Because the trial court abused its discretion misapplied 
the standards set down by this court, its judgment including the 
award of attorney's fees should be reversed and custody in 
Appellant should be ordered, or the case should remanded for 
further consideration. 
In view of the inevitable lapse of time between the 
hearing in the trial court and this Court's opinion, further con-
sideration of the circumstances of type parties should be ordered 
upon remand. 
Respectfully submitted th day of November, 1985. 
'EVEfc KURNHAUSEN 
^Attorlb^^for Appellant 
CERTIFICATE OF MAILING 
I hereby certify that a true and correct copy of the 
foregoing Brief of Appellant was hand delj 
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^ul4,tJ$f&t, STEVEN KUHNHAUSEN _ . „ _._ n Attorney for Defendant trtU,WUfrtnUSL* 
12 Exchange Place 
Salt Lake City, Utah 84111 
Telephone 322-1555 
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH 
ANGIE KRAMER, 
Plaintiff, 
vs 
ROBERT MICHAEL KRAMER, 
Defendant 
s~ ~u -2* - 2; tif- &U 
DECREE OF DIVORCE 
Civil No D-80-2658 
The above-entitled matter having come on for hearing 
erore the Honorable G Hal Taylor on the 10th day of May, 
1982, Plaintiff not being present in person or through counsel 
and having heretofore entered into a Stipulation wherein the 
Plaintiff agreed that her Complaint would be withdrawn and 
the Court would proceed on the Defendant's Counterclaim subject 
to said Stipulation, Defendant being present in person and 
being represented by counsel, Steven Kuhnhausen and the Court 
having entered the default of the Plaintiff and more than 
ninety (90) days having expired since the filing of this 
action, the Court proceeded to hear the sworn testimony 
of the Defendant and having reviewed the file and the pleadings 
therein and being fully advised in the premises and having 
heretofore entered its Findings of Fact and Conclusions of 
Law 
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND 
DECREED 
1 That Defendant is hereby awarded a Decree of Divorce 
to become final immediately upon its entry 
ADDENDUM "A" 
minor child, Jason Michael Kramer, subject to liberal and 
reasonable rights of visitation in Defendant, said visits 
to specifically include but are not limited to the following 
weekly visitation commencing Sundays at 10 00 a m through 
Mondays at 8 00 p m , Thursdays from 4 00 p m until 8 00 p m 
every other holiday, and two weeks in the summei in accordance 
with Defendant's vacation schedule 
3 That Defendant is ordered to pay to Plaintiff the 
sum of Two Hundred Seventy Five Dollars ($275 00) per 
month as child support 
4 That Defendant is ordered to open a trust account 
for the parties' minor child and to pay the sum of not less 
than Twenty-Five Dollars ($25 00) per month into said trust 
for the use and benefit of the parties' minor child 
5 That Plaintiff and Defendant are able-bodied and 
employable and therefore this Court awards no alimony to 
either party 
6 That during the course of the marriage the parties 
have acquired certain items of personal property Plaintiff 
is awarded 
(a) the 1980 Jeep vehicle subject to the 
indebtedness thereon, 
(b) all furniture and furnishings acquired 
prior to the parties' separation, except those 
items to be awarded to the Defendant set forth 
below, 
(c) the washer and dryer, 
(d) the 1981 Sanyo portable color television, 
(e) all the personal property, effects and 
belongings presently in Plaintiff's possession as 
heretofore divided by the parties 
7 Defendant is awarded the following 
(a) the 1969 Volkswagen acquired during the 
marriage, 
2 
(b) the 1981 Isuzu pickup truck; 
(c) the 1981 Quasar color television and the 
black and white television; 
(d) Pioneer stereo; 
(e) all furniture and furnishings acquired 
by Defendant after the separation of the parties; 
(f) all the child's furniture including but not 
limited to a bed, toy chest, table, chairs and dresser; 
(g) the desk and chair; 
(h) all personal property and belongings currently 
in his possession and heretofore divided by the parties. 
8. That the parties own that certain condominium located 
at 4001 South 300 East #4, Salt Lake City, Utah, and this 
Court awards the same to the Defendant, subject to the payment 
to Plaintiff of fifty percent (50%) of the equity in said 
condominium accrued prior to the entry of this Decree herein, 
less than $5,000.00 downpayment paid by the Defendant, the 
same to be paid to Plaintiff upon the sale of said condominium, 
and further Defendant is ordered to pay the mortgage thereon 
and is ordered to list said condominium with McDougal Realtors 
for the sale of the same and to take such steps as are 
necessary to sell the same at the highest obtainable market 
price. 
9. Plaintiff is ordered to execute a Quit-Claim Deed 
to Defendant representing her interest in the parties' 
condominium. 
10. Defendant is ordered to maintain a health and 
accident insurance policy on the parties' minor child during 
his minority. 
11. Defendant is required to maintain a life insurance 
policy in the amount of Ten Thousand Dollars ($10,000.00) 
for the benefit of the parties' minor child. 
12. Each party is ordered to bear their own attorney's 
fees and costs in this matter. 
3 
13. That the parties have incurred certain debts and 
obligations during the course of the marriage and Defendant 
is ordered to assume and pay the student loan debts in the 
amount of Five Thousand Dollars ($5,000.00), the debt on the 
Isuzu automobile, both Visa card obligations; and all obliga-
tions incurred pursuant to his education. Plaintiff is 
ordered to pay and assume and hold Defendant harmless there-
from the debt on the 1980 Jeep. 
DATED this j-jf day of May, 1982. 
BY THE COURT y'O ^W*/ L^y ] /^ / 
"^"DISTRICT CG^p^imQZ 
ATTEST 
W STEALING EVANS 
CLEHK 
Deputy C'c»k 
%i4iim^dt STEVEN KUHNHAUSEN t/wwu/  wt,MOS 
Attorney for Defendant 
12 Exchange Place 
Salt Lake City, Utah 84111 
Telephone: 322-1555 
IN THE DISTRICT COURT FOR THE THIRD JUDICIAL DISTRICT 
IN AND FOR THE COUNTY OF SALT LAKE, STATE OF UTAH 
ANGIE KRAMER, 
Plaintiff, 
vs. ) 
ROBERT MICHAEL KRAMER, 
Defendant. 
) FINDINGS OF FACT AND 
) CONCLUSIONS OF LAW 
) Civil No. D-80-2658 
The above-entitled matter having come on for hearing 
before the Honorable G. Hal Taylor on the 10th day of May, 1982, 
Plaintiff not being present in person or through counsel and 
having heretofore entered into a Stipulation wherein the 
Plaintiff agreed that her Complaint would be withdrawn and 
the Court would proceed on the Defendant's Counterclaim subject 
to said Stipulation, Defendant being present in person and 
being represented by counsel, Steven Kuhnhausen, and the Court 
having entered the default of the Plaintiff and more than 
ninety (90) days having expired since the filing of this 
action, the Court proceeded to hear the sworn testimony 
of the Defendant and having reviewed the file and the pleadings 
therein and being fully advised in the premises, upon motion 
of counsel, the Court now makes and enters the following 
FINDINGS OF FACT: 
1. That Plaintiff and Defendant "re actual and bona 
fide residents of Salt Lake County, :;tat w of Ui.«h, «»i'» ».'«•/* 
been for more than three O ; ro</nU.» li/™«<n «!-*»7 J" * <" '" ' ^ 
commencement of thiB CompLalnt lor divorce, 
2. That Plaintiff and Defendant are husband and wife 
having been married on the 21st day of June, 1976, in Salt 
ADDENDUM "B" 
Lake County, St*f of Utah. 
3 Plaintiff has indicated to Defendant by her words 
and actions that the legitimate ends of the,marriage are no 
longer being pursued, that the marriage is no longer viable 
and that the parties differences have caused irreconcilable 
breakdown of the marriage Further, Plaintiff has associated 
with men other than Defendant and has verbally abused Defendant 
all causing Defendant great mental distress and suffering 
making the continuation of the marriage impossible 
4 That Plaintiff is a fit and proper person to be 
awarded the care, custody and control of the parties1 minor 
child, Jason Michael Kramer, subject to liberal and reasonable 
rights of visitation in Defendant, said visits should 
specifically include but are not limited to the following 
weekly visitation commencing Sundays at 10 00 a m through 
Mondays at 8 00 p m , Thursdays from 4 00 p m until 8 00 p m , 
every other holiday, and two weeks in the summer in accordance 
with Defendant's vacation schedule 
5 That Defendant should be ordered to pay to Plaintiff 
the sum of Two Hundred Seventy Five Dollars ($275 00) per 
month as child support 
6 That Defendant should be ordered to open a trust account 
for the parties' minor child and to pay the sum of not less than 
Twenty-Five Dollars ($25 00) per month into said trust for the 
use and benefit of the parties' minor child 
7 That Plaintiff and Defendant are able-bodied and 
employable and therefore it is reasonable, proper and necessary 
that this Court award no alimony to either party 
8 That during the course of the marriage the parties 
have acquired certain items of personal property It is 
reasonable, proper and necessary that Plaintiff be awarded 
the following 
(a) the 1980 Jeep vehicle subject to the 
indebtedness thereon, 
2 
(b) all furniture and furnishings acquired 
prior to the parties1 separation, except those 
items to be awarded to the Defendant as set forth 
below, 
(c) the washer and dryer, 
(d) the 1981 Sanyo portable color television, 
(e) all the personal property, effects and 
belongings presently in Plaintiff's possession as 
heretofore divided by the parties 
9 Defendant should be awarded the following 
(a) the 1969 Volkswagen acquired during the 
marriage, 
(b) the 1981 Isuzu pickup truck, 
(c) the 1981 Quasar color television and the 
black and white television, 
(d) Pioneer stereo, 
(e) all furniture and furnishings acquired 
by Defendant after the separation of the parties, 
(f) all the child's furniture including but not 
limited to a bed, toy chest, table, chairs and dresser, 
(g) the desk and chair, 
(h) all personal property and belongings currently 
in his possession and heretofore divided by the parties 
10 That the parties own that certain condominium located 
at 4001 South 300 East #4, Salt Lake City, Utah, and this 
Court should award the same to the Defendant, subject to the 
payment to Plaintiff of fifty percent (50%) of the equity 
in said condominium accrued prior to the entry of the 
Decree of Divorce herein, less the $5,000 00 downpayment paid 
by the UeUndani , Che duiuo Co bo p i Id to I'laiutllt upon t Uo 
sale or 2»aid condominium, and further Delondant should be 
ordered to pay the mortgage thereon and should be ordered to 
list said condominium with McDougal Realtors for the sale 
of the same and to take such steps as are necessary to sell the 
same at the highest obtainable market price 
3 
11. Plaintiff should be ordered to execute a Quit-Claim 
Deed to Defendant representing her interest in the parties' 
condominium 
12 Defendant should be ordered to maintain a health and 
accident insurance policy on the parties' minor child during 
his minority 
13 Defendant should be required to maintain a life 
insurance policy in the amount of Ten Thousand Dollars 
($10,000 00) for the benefit of the parties' minor child 
14 Each party should be ordered to bear their own 
attorney's fees and costs in this matter 
15 That the parties have incurred certain debts and obligat 
during the course of the marriage and it is reasonable and proper 
that Defendant should be ordered to pay and assume the student 
loan debts m the amount of Five Thousand Dollars ($5,000 00), 
the debt on the Isuzu automobile, both Visa card obligations, 
and all obligations incurred pursuant to his education 
Plaintiff should be ordered to pay and assume and hold Defendant 
harmless therefrom the debt on the 1980 Jeep 
16 That the Court should make this divorce final upon 
entry for the reason that Plaintiff is desirous of remarrying 
upon the granting of this divorce and that it would be in the 
best interests of the parties' minor child for the Court to 
grant the parties' divorce immediately 
From the foregoing the Court now makes the following 
CONCLUSIONS OF LAW 
1 Because of the great mental distress caused by the 
Plaintiff to the Defendant by indicating to him by her words 
and actions that the legitimate ends of the marriage are no 
longer being pursued, that the marriage is no longer viable 
and that the parties' differences have caused irreconcilable 
breakdown of the marriage and by Plaintiff having associated 
with men other than Defendant and verbally abusing Defendant, 
Defendant has a legally sufficient ground for divorce in the 
State of Utah and should be awarded a Decree of Divorce from 
Plaintiff 
4 
2. That the care, custody and control of the parties' 
minor child, Jason Michael Kramer, should be awarded to Plaintiff 
subject to liberal and reasonable rights of visitation in 
Defendant; said visits should specifically include but are not 
limited to the following: weekly visitation commencing 
Sundays at 10.00 a.m. through Mondays at 8:00 p.m., Thursdays 
from 4:00 p.m. until 8:00 p.m., every other holiday, and 
two weeks in the summer in accordance with Defendant's vacation 
schedule. 
3. That the Defendant should be ordered to pay to 
Plaintiff the sum of Two Hundred Seventy Five Dollars ($275 00) 
per month as child support. 
4. That Defendant should be ordered to open a trust 
account for the parties' minor child and to pay the sum of 
not less than Twenty-Five Dollars ($25.00) per month into 
said trust for the use and benefit of the parties' minor child. 
5. That neither party should be awarded anything as 
alimony. 
6. That the property of the parties should be divided 
and awarded to the parties as set forth in the Findings of 
Fact above. 
7. That the condominium of the parties located at 
4001 South 300 East #4, Salt Lake City, Utah, ahould be 
awarded to the Defendant, subject to the payment to Plaintiff 
of fifty percent (50%) of the equity in said condominium 
accrued prior to the entry of the Decree of Divorce herein, 
less than $5,000.00 downpayment paid by the Defendant, the 
same to be paid to Plaintiff upon the sale of said condominium, 
and further Defendant should be ordered to pay the mortgage 
thereon and should be ordered to list said condominium with 
McDougal Realtors for the sale of the same and to take such 
steps as are necessary to sell the same at the highest 
obtainable market price. 
5 
8. That Plaintiff should be ordered to execute a Quit-
Claim Deed to Defendant representing her interest in the 
parties' condominium. 
9. Defendant should be ordered to maintain a health and 
accident insurance policy on the parties' minor child during 
his minority 
10. Defendant should be required to maintain a life 
insurance policy in the amount of Ten Thousand Dollars ($10,000) 
for the benefit of the parties' minor child 
11 Each party should be ordered to bear their own 
attorney's fees and costs in this matter 
12 That the debts of the parties should be assumed 
and paid by the parties as set forth in the Findings of 
Fact above 
13. That the Court should waive the interlocutory period 
and said decree should become final upon entry. 
Let a Decree be entered accordingly 
DATED this / £ - day of May, 1982 
BY THE COURT y <M
 ('£Sj,wV 
DISTRICT COURT JUDGE 
AT HIST 
W STEfcUNC Lv'ANs 
MAY 2 3 1985 
IN THE DISTRICT COURT OF THE THIRD JUDI^PtfT ftf&f&iV^'6 0,3t Co^ 
D?iOufy CMrk 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
ANGIE KRAMER, aka 
Angie Balken, 
Plaintiff, 
vs. 
ROBERT MICHAEL KRAMER, 
Defendant. 
MEMORANDUM DECISION 
CIVIL NO. D-80-2658 
The defendant's Petition for Modification of Custody and 
the plaintiff's counter-Petition for Modification as to support 
and certain other financial matters came before the Court for 
a trial on the merits on the 21st day of May, 1985. Plaintiff, 
Mrs. Balken, was represented by Mr. David Swope, Esq., and the 
defendant Dr. Robert Kramer by Mr. Steven Kuhnhausen, Esq. 
The Court heard extensive testimony from the parties, heard 
testimony and received a report from Dr. Elizabeth Stewart, 
and spoke with the minor child, Jason, in chambers as stipulated 
to by the parties. At the conclusion of the trial, the Court 
took the matter under advisement. The Court now makes the following 
ruling. 
The parties were divorced on May 12, 1982. At the time 
of the divorce Mr. and Mrs. Kramer agreed that Mrs. Kramer would 
have custody of Jason with liberal visitation by Mr. Kramer. 
Mrs. Kramer subsequently remarried, and now has another child 
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by her marriage who is approximately two and one-half years 
old. Dr. Kramer has also remarried, and has two stepchildren, 
and one child born of his new marriage. Dr. Kramer has brought 
the Petition to Modify claiming that subsequent to the Decree 
of Divorce circumstances have changed concerning the parenting 
skills of the plaintiff Mrs. Balken, and her treatment of the 
minor child Jason. Specifically, the petitioner alleges that 
Mrs. Balken is dying of cancer, she has a venereal disease, 
is hypoglycemic, and that she is a lesbian. Furthermore, he 
claims that she has an itinerant lifestyle which is not in the 
best interests of the child. The petitioner continues that 
the plaintiff exhibits bizarre confrontive behavior, and has 
a tumultuous relationship with her present husband. In sum, 
the petitioner claims that the plaintiff Mrs. Balken is an unfit 
custodial parent. 
The Court in examining the issues raised by the defendant's 
Petition for Modification of Custody must bifurcate its consider-
ation. The petitioner first must persuade this Court that there 
has been a substantial change of circumstances since Mrs. Balken 
was awarded custody of Jason which would justify a reopening 
of the custody issue. Hogge v. Hogge, 649 P.2d 51 (Utah 1982). 
This first step was further clarified by the Utah Supreme Court 
in Becker v. Becker, 694 P.2d 608 (Utah 1984), wherein it states: 
In the initial step the court will receive 
evidence only as to the nature and materiality 
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of any changes in those circumstances upon 
which the earlier award of custody was based. 
In this step the party seeking modification 
must demonstrate (1) that since the time 
of the previous decree there have been changes 
in the circumstances upon which the previous 
award was based, and (2) that those changes 
are sufficiently substantial and material 
to justify reopening the question of custody. 
Id. 649 P.2d 54 (Emphasis added) 
In order to meet this threshold requirement, 
a party must show in addition to the existence 
and extent of the change, that the change 
is significant ^ in relation to the modification 
sought. The asserted change must therefore 
have some material relationship to and substan-
tial effect on parenting ability, or the 
functioning of the presently existing custodial 
relationship. In the absence of an indication 
that the change has or will have such effect, 
the materiality requirement is not met. 
Accordingly, it is not sufficient merely 
to allege a change, which although otherwise 
substantial does not essentially effect 
the custodial relationship. Id. at 610. 
Our Supreme Court has fashioned an extremely high threshold 
requirement as it is the philosophy of the court that custody 
placements once made should be as stable as possible, unless 
the factual basis for them has completely changed. 
Thus, before considering what would be in the best interest 
of Jason if the Court were to examine de novo both parent's 
homes and lifestyles, this Court must find that there has been 
a significant and material change in the plaintiff Mrs. Balken's 
parenting ability. Having heard the testimony, this Court is 
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not persuaded that the defendant has established a substantia] 
change in the parenting ability of Mrs. 'Balken since the time 
that the parties agreed that she should have custody of Jason. 
This Court is not persuaded that Mrs. Balken1s parenting ability 
is substantially different than it was at the time of the divorce 
Decree, or that her present parenting ability makes her an incom-
petent custodial parent. The defendant has not persuaded this 
Court of the allegations contained in his Petition to Modify 
Custody. 
Because the petitioner has failed to meet the initial burden 
of persuading this Court that there has been a substantial change 
of circumstances affecting Mrs. Balken's parenting ability since 
the time of the divorce Decree, the Court does not reach the 
issue as to which custody arrangement would be in the best interest 
of the child. 
The Court also is not persuaded that Mrs. Balken1s counter-
Petition for an increase in life insurance, an increase in child 
support, and an accounting of the trust fund account should 
be granted. The Court finds that Mrs. Balken has failed to 
establish on each issue that there has been a substantial and 
material change of circumstances since these financial provisions 
were agreed upon at the time of the divorce in May of 1982. 
The Court also heard testimony of the reasonable legal fees 
which have been incurred by the plaintiff Mrs. Balken in her 
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defense of the Petition for Modification of Custody. Based 
upon the financial resources of the parties as included in the 
record, the Court finds that it is fair and equitable that Dr. Kramer 
should contribute $2,000.00 towards the payment of Mrs. Balken's 
attorney's fees which her counsel's testimony indicate will 
be in excess of $5,000.00. 
The Court requests counsel for the plaintiff, Mr. Swope, 
to prepare Findings of Fact and Conclusions of Law in conformance 
with this Court's Memorandum Decision to submit them to counsel 
for the defendant, and then to the Court for signature. 
Dated this 22nd day of May, 1985. 
W/'/x, P77 
J^ITH M. BILLINGS 
DISTRICT COURT JUDGE 
ATTEST 
H.DIXQN HINDIS 
ii_ 
Deputy OterK 
